The first two articles presented here cover the opening statements given by each side at the start of the trial.  The articles that follow mostly cover the expert witnesses (economists).  There are roughly 16 articles here. Browse through them to familiarize yourself with the key economic issues in this case. Of course you can use other sources if you would like – there is a lot out there concerning the case to date.   We will discuss it in class on 2/17/98.

For access to the original documents/transcripts of testimony, etc. you can check out these two web sites.

http://www.usdoj.gov/atr/cases/ms_index.htm
http://www.microsoft.com/presspass/doj.htm
October 20, 1998

 Justice Department Lawyers Attack Bill Gates as Antitrust Trial Opens

 By JOHN R. WILKE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- The government launched a blistering attack on Microsoft Corp. Chairman Bill Gates, challenging his credibility under oath and charging that he personally directed a campaign to crush a competitor that threatened his company's monopoly.

 In a dramatic start to the software giant's trial in U.S. District Court on federal antitrust charges, Justice Department lead counsel David Boies played video clips of hostile pretrial testimony by Mr. Gates in which he denied knowing of key events in the case. At the same time, internal Microsoft memos projected on a courtroom screen suggested that he was closely following these efforts.

    The most incendiary charge was that    Microsoft illegally tried, in a June 1995    meeting, to keep Netscape Communications    Corp. from entering the Windows-software    market with its Internet browser. "I wasn't    involved in setting up the meeting," Mr. Gates said. He also said he didn't know that the government alleged Microsoft tried to divide the Internet-software market with Netscape until he read about it in April "in an article in The Wall Street Journal."

 Gates Testimony Shown

 Mr. Boies then read memos planning the meeting and reporting on its results that were sent to Mr. Gates before and after the meeting by his top lieutenants. Mr. Gates was again shown testifying on large video screens that he "had no sense of what Netscape was doing," and thought that any investment in Netscape "didn't make sense." But in a series of memos in the weeks before the meeting, Mr. Gates wrote that "a new competitor born on the Internet is Netscape," and he expressed concern that it could dilute the power of the Windows operating system, the foundation of Microsoft's market strength.

 "There is a very powerful deal of some kind we can do with Netscape .. . we could even pay them money as part of the deal, buying some piece of them or something," he wrote in a May 31, 1995, memo. "I would really like to see this happen!!"

 Mr. Boies said the attempt to limit competition by Netscape came "not only with the approval and encouragement, but with the explicit direction of very top management."

 In the afternoon, after opening statements by Mr. Boies and Stephen Houck, lead counsel for the 20 states that joined in the lawsuit in May, Microsoft told the judge that it wouldn't begin its response to the government's charges until today. A spokesman Monday objected sharply to the government's characterization of Mr. Gates's testimony, accusing it of "playing word games by using tiny excerpts of his deposition and contrasting them with equally tiny excerpts of the millions of pages of documents we've provided."

 Charges Called 'Tired'

 On the courthouse steps, William Neukom, general counsel, denounced the government's tactics. He said they amount to "the same old tired allegations they've been making," using "loose rhetoric and out-of-context snippets."

 "None of these snippets even approaches proof of anticompetitive conduct," he said. Late Monday, the company moved to keep parts of Mr. Gates's testimony and other exhibits sealed.

 Messrs. Boies and Houck told Judge Thomas Penfield Jackson Monday that at stake was control of the Internet, a medium of enormous importance to the economy and society. Microsoft recognized that potential -- and the threat it posed to its Windows monopoly -- and used Windows as a weapon to crush competitors, they said.

 "Winning the browser battle was of paramount importance," Mr. Boies said, because it would give Microsoft "a choke-hold on the Internet." He said Microsoft sacrificed hundreds of millions of dollars in development costs and revenue by giving its Explorer browser away for free.

 Exclusionary Deals

 Mr. Boies charged that Microsoft made exclusionary deals that favored its own browser software with Internet services -- a key channel for distributing browser software. He also said the company restricted computer makers in their choice of software to install on new PCs. "This is a monopoly able to ignore the demands and protests of its customers because they have nowhere else to go," he said.

 The case outlined by the government Monday was broader than the one it filed in May, which centered on Microsoft's actions toward Netscape and the bundling of Internet software with Windows to thwart Netscape. But an appeals-court ruling in June in a related case signaled that such integrated products may not be illegal, and that courts shouldn't second guess a company's product-design decisions.

 Federal and state investigators later added allegations to support their original claim that Microsoft engaged in a pattern of anticompetitive conduct. These included charges that Microsoft illegally sought to limit competing technologies from other companies, including Apple Computer Inc., Intel Corp. and Sun Microsystems Inc.

 Microsoft charges that the broadening of the case was unfair and deprived it of a chance to defend itself adequately. But prosecutors were unapologetic. "Every time we turned over a new stone in discovery, we found new evidence of Microsoft abusing its monopoly power," Mr. Houck told the court.

 Late Monday, the government released the written testimony of James Barksdale, Netscape's chief executive. "I understand that bullying and tough tactics do not necessarily violate any laws," he said. But he added that Microsoft's behavior "crossed the line" and unfairly damaged his company. Mr. Barksdale affirmed government allegations that Microsoft tried to pressure Netscape into staying out of the Windows market in the June 1995 meeting.

 The 127-page document includes new details of alleged exclusionary contracts with Internet services. Mr. Barksdale testified that Microsoft offered Bell Atlantic Corp. $15 to $45 per sign-up if it would exclusively distribute Explorer and the Microsoft Network online service to all Bell Atlantic customers. Microsoft also offered to pay 20% of the $600,000 a month spent on advertising and promotion by Erol's Internet, one of the largest regional Internet-service providers, Mr. Barksdale said. European providers also were paid to dump Netscape, he testified.

 Mr. Barksdale cited a litany of other rough tactics by Microsoft, including a charge that one computer maker, NCR Corp, was threatened because it displayed Netscape's Internet-software logo in addition to Microsoft's and that Microsoft had a "list .. . of companies that were less than fully cooperative."

 Microsoft Monday night denounced Mr. Barksdale's testimony, saying it "regurgitates . .. tired and false allegations."

 In its cross-examination, Microsoft is expected to use embarrassing employee e-mail messages, or "flame-mail," sent by frustrated Netscape engineers and others and circulated over online company "bulletin boards." The bulletin boards, subpoenaed by Microsoft, second-guess strategy and question the quality of Netscape's products.

October 21, 1998

 Microsoft Blasts Prosecution As 'Return of the Luddites'

 By JOHN R. WILKE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- Microsoft Corp. lashed back at state and federal prosecutors, accusing them of mounting "not really an antitrust case, but a return of the Luddites, the 19th-century reactionaries who ... went around smashing machines with sledgehammers."

 In the second day of the software giant's trial on federal antitrust charges, Microsoft lawyer John Warden assailed the government case in his opening statement. The case is "long on rhetoric and short on substance ... and the effort to demonize Bill Gates in the opening statements is emblematic of this approach," he said.

 On Monday, prosecutors charged in U.S. District Court here that the Microsoft chairman had personally directed a campaign to crush an innovative competitor, Netscape Communications Corp., whose Internet software threatened to erode the market power of Microsoft's Windows franchise. They cited numerous internal documents that they said showed Mr. Gates's hardball tactics.

 Mr. Warden said Microsoft is indeed a tough competitor but told the court that such behavior is legal and said "the antitrust laws are not a code of civility." He also disputed prosecutors' claim that Microsoft has a monopoly, despite Windows' 90% market share. "The software business is and always will be highly competitive," he said.

 Mr. Warden also objected to a number of statements and documents the government cited Monday in its opening statements, calling them "multiple layers of hearsay."

    Significantly, the presiding judge, Thomas    Penfield Jackson, signaled Tuesday that he    may rule against allowing some of the    government's material into evidence. "There is    no question that some of it is arguably hearsay    or multiple hearsay," Judge Jackson said.

    'Unnecessary' Trial

    Mr. Warden made it clear at the outset that    Microsoft sees the trial as "unnecessary,    because the facts of decisional consequence    are not in dispute." This was an apparent    reference to an appeals-court ruling in June    that favored Microsoft's right to add new    features to Windows, as long as there was some plausible technical justification, even if it hurts a rival. A key charge is that Microsoft added Internet functions to its Windows operating system to thwart Netscape, since consumers could then obtain Internet software at no additional charge.

 "Internet Explorer technology is an integral part of the operating system and cannot be removed," Mr. Warden said, referring to Microsoft's Internet browser before it was bundled with Windows' latest release. He argued that the two products weren't illegally tied, as the government has charged, but instead were integrated to benefit consumers, "the biggest winners in the browser war."

 Mr. Warden introduced a letter from one of Netscape's lawyers to Joel Klein, the Justice Department antitrust chief, saying that "even the government's ward, Netscape, concedes the point." The letter says, "We are totally unable to provide examples of files that can or cannot be deleted from Windows 98 since ... it is our understanding that it is simply not possible to delete any portion of [Internet Explorer], or of browser functionality, from Windows 98 as presently configured without severely interfering with the operating system."

 Contrasting Styles

 A Netscape lawyer said the letter was intended to address possible remedies, not render a technical judgment on how to disassemble Windows. It urged the department to focus on functions carried out by software, not on individual files, since software is malleable.

 Mr. Warden's statement contrasted sharply with that of the Justice Department's lead counsel, David Boies, who delivered Monday's opening statement for the prosecution along with Stephen Houck, counsel for 20 states that joined the department in the suit.

 Mr. Warden proceeded deliberately, speaking from a prepared text in a rich Southern drawl, his voice sometimes rising to a boom to make a point. Clad in black high-top sneakers and working without a text, Mr. Boies was far less formal, peppering his presentation with video clips or blown-up copies of documents displayed via computer. Microsoft's Mr. Warden showed his evidence on an old-style overhead projector and told the judge he doesn't use a computer.

 James Barksdale, Netscape's chief executive, took the stand Tuesday afternoon after Mr. Warden's statement. In written testimony, he added details about an alleged illegal effort by Microsoft to divide the Internet software market in a June 21, 1995, meeting. Mr. Barksdale, who participated in the meeting, described it as "something I had not ever seen happen in my more than 30 years' experience with major U.S. corporations" including International Business Machines Corp. and Federal Express Corp.

 Microsoft "came to Netscape under the guise of attempting to set up some sort of cooperative agreement," he said. But Microsoft's real agenda was to persuade Netscape to not compete in the Windows software market, leaving Netscape with markets such as Apple Computer Inc.'s Macintosh and Unix software, he said. If they didn't go along with this proposal, Mr. Barksdale said, "Microsoft would crush Netscape."

 Mr. Warden said in his statement that "nothing of the kind was agreed to or occurred" and that "Netscape's account of that meeting -- uncritically accepted by the government -- is fantastical." Mr. Warden's cross-examination of Mr. Barksdale will continue Wednesday.

 -- Keith Perine contributed to this article.

November 10, 1998

 Microsoft Threatened to Withhold Help On New Chip, Intel Executive Testifies

 By JOHN R. WILKE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- Intel Corp. abandoned Internet and multimedia software projects after Bill Gates said Microsoft Corp. might not support Intel's next chip, a threat that slowed innovation and hurt consumers, an Intel executive charged.

 Microsoft's chairman "became quite enraged" at Intel's software efforts in a meeting between the two companies on Aug. 2, 1995, the Intel vice president, Steven McGeady, testified at Microsoft's antitrust trial in U.S. District Court here. "The threat was both credible and fairly terrifying," because it would have derailed a huge investment, he said.

 The testimony marked a turning point in the government's case as the landmark trial entered a fourth week. This wasn't the whining of an inept competitor, as Microsoft has said of other companies' charges -- it was Microsoft's most powerful partner in the PC industry, the world's largest chip maker. And the testimony offered convincing evidence that consumers had been hurt, because Microsoft's alleged threat delayed potential improvements to sound and video on PCs.

 Monday's testimony intensified the government's campaign of reaching beyond charges that the Justice Department and 20 states filed in May, which alleged that Microsoft tried to use its Windows operating-system monopoly to muscle into Internet software. As more evidence of Microsoft's behavior is revealed at trial, "a pattern is starting to emerge" of a broader range of predatory tactics, Iowa Attorney General Tom Miller said Monday.

 In a statement after the session, Microsoft denied that it threatened to withdraw support for Intel's next chip, saying that the charge "made no sense" and that the 1995 dispute between the companies was merely a disagreement about how to deliver new technology. "Microsoft relies on cutting-edge developments in Intel's microprocessors," the company said. "It is especially odd to imagine that Microsoft could bully Intel, a large and successful company with almost twice the annual revenue and double the number of employees."

 Prosecutors also presented another segment of Mr. Gates's videotaped testimony, recorded last summer, in which he denies knowing about Intel's Internet-software efforts and says he never tried to persuade Intel to pull back from such efforts. Then, returning to a tactic used earlier in the trial, Justice Department counsel David Boies cited internal documents -- some written by Mr. Gates himself -- clearly showing otherwise.

 But in another segment of the videotape, selected by Microsoft, Mr. Gates says he communicated his concerns to Intel and said that the company "was wasting its money by writing low-quality software that created incompatibilities" with Windows.

 After the court session, a Microsoft spokesman said the government is "distorting the Microsoft-Intel relationship" and that "these are companies that have worked together for nearly two decades." The spokesman said Microsoft opposed Intel's software efforts not because the Internet was a threat to Microsoft, as the government alleges, but simply because they would cause incompatibilities and "would not be in the best interests of the companies."

 The spokesman also said the witness "had an ax to grind against Microsoft" because he developed software that wasn't adopted by Intel. "The government has in effect hung out a shingle and said that they are the complaint bureau for the high-tech industry against Microsoft," the spokesman said. "They haven't exercised any judgment about whether those complaints have merit or whether those complaints hurt consumers."

 Indeed, Mr. McGeady's testimony was especially delicate for Intel, which depends on a continued good relationship with Microsoft and advance knowledge of its work. An Intel spokesman said, "We're neutral in this dispute," and the company declined to provide Mr. McGeady's testimony in advance, as all other witnesses had agreed to do.

 Mr. McGeady said consumers were harmed because Intel wanted to make the personal computer "sing and dance" with richer video and audio technology. Part of Intel's development efforts would have addressed a shortcoming of Windows, he said, by processing video and sound continuously, without "the Max Headroom effect, with jerky video," that comes when the PC's chip is interrupted every few seconds to do other tasks, as in Windows.

 The software, called NSP, or native signal processing, would "sit underneath Windows and allow audio and video to play uninterrupted," Mr. McGeady said. But he said every time Intel did anything that overlapped with Windows, "they had a conniption."

 Mr. Gates, he said, "didn't like it and wanted it stopped." Mr. Boies then produced a July 7, 1995, memo, written by Mr. Gates, calling this software effort "the main problem between us" and saying that "we are trying to convince Intel basically not to ship NSP."

 Mr. McGeady, shown that and other Microsoft documents, said he was "not aware there was a per se agreement and quid pro quo between Andy [Grove, Intel's chairman] and Bill [Gates]," but the net result was "we basically shot the NSP program in the head." In another document, dated Oct. 18, 1995, Mr. Gates refers to "Intel's perception" that the big computer makers are "on hold with our NSP chill" and that these companies won't do anything to adopt Intel's new technology "unless we say it's OK."

 In a likely foreshadowing of the software maker's cross-examination of Mr. McGeady later this week, Microsoft's Carl Stork, who manages the relationship with Intel, said Monday that the NSP technology "was not about consumer benefit but instead was in Intel's commercial interests to get people to buy the next-generation microprocessor."

 Earlier, Microsoft unintentionally triggered laughter in the courtroom -- and from Judge Thomas Penfield Jackson -- when it played a video clip of Apple Computer Inc. Chief Executive Steve Jobs announcing a Microsoft-Apple deal last year. Microsoft says the reason for the deal was to settle a patent dispute, while the government says Microsoft threatened Apple to get it to embrace Microsoft's Internet software.

 But the video appeared to backfire. While Mr. Jobs's words fit Microsoft's argument, his tone and the strong reaction of a disbelieving crowd at the taped Apple event suggested otherwise. When Microsoft offered the video as evidence, a government lawyer said eagerly, "We would have no objection whatsoever, your honor."

 -- Keith Perine contributed to this article.  

December 2, 1998

 Microsoft Has Monopoly Power On Software, Economist Testifies

 By JOHN R. WILKE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- An economist testified in Microsoft Corp.'s antitrust trial that the software giant has monopoly power over software prices and that its operating systems' share of a new personal computer's price has doubled in the past two years, even as PC prices fell sharply.

 Frederick Warren-Boulton, citing Microsoft's own figures, said that while the price of operating-system software as a percentage of total PC cost was relatively low, it rose fivefold between 1990 and 1996, to 2.5% from 0.5%. The cost has since then doubled to 5%, said Mr. Warren-Boulton, a witness for the government, citing more-recent Microsoft figures.

 Given current trends, the figure could rise higher, to as much as 10% of the price of a new PC, triggering a revolt among PC makers, according to another internal document entered into evidence. The year-old Microsoft memo says Compaq Computer Corp. was pushing hardest for lower prices and that "a major fight" was likely.

 Microsoft must hold the line and resist all such attempts, the memo to Chairman Bill Gates said. "The answer has to be 'no' for all people involved," it said.

 Pricing Options

 Mr. Warren-Boulton also cited a Microsoft study of Windows retail sales that weighed pricing options and concluded that nearly doubling prices to $89 from $49 would result in a 30% sales decline, yet still boost profits.

 "Microsoft can raise the operating-system price without concern," he said. "That's monopoly power."

 A Justice Department economist in the Reagan administration, Mr. Warren-Boulton is now a private consultant serving as an expert witness for the government.

 Microsoft lawyer Michael Lacovara pressed Mr. Warren-Boulton on his analysis of the company's prices, noting for example that the cost of Intel Corp.'s PC microprocessor chip had also risen in the same time period. But Mr. Warren-Boulton responded that "Intel is the other person in this market that might have monopoly power." Intel faces a Federal Trade Commission complaint that it abused its market dominance; it has denied the charge.

 Mr. Lacovara also challenged the witness to admit that operating-system functions and features had improved since 1990, implying Microsoft's price increases were justified. But Mr. Warren-Boulton countered that PC technology had generally improved over the years, and that PC prices had been driven down as a result. Mr. Warren-Boulton's four days of testimony ended late Tuesday, as the trial in U.S. District Court here entered a seventh week.

 Gates Memo

 Separately, in an e-mail message to his top executives Tuesday, Mr. Gates said Microsoft benefited consumers by forcing Netscape Communications Corp. to offer its Web browsing software free of charge, as Microsoft does. He said the Justice Department suit "is trying to raise the price of browsers above the competitive price, which is zero."

 Mr. Gates also attacked the government for failing to challenge America Online Inc.'s acquisition of CompuServe. "The DOJ hasn't seemed to notice that the #1 gateway to the Internet bought the #2 gateway to the Internet [CompuServe] and raised prices immediately following government approval of the merger," he wrote.

 Mr. Gates suggested that "cozy relations" between the Justice Department and Microsoft's competitors helped AOL win approval for its acquisitions. AOL executives couldn't immediately be reached for comment.

 Java Testimony

 The trial will turn Wednesday to charges of predatory conduct toward Sun Microsystems Inc. and its competing Internet-friendly software language, Java.

 In written testimony unsealed late Tuesday, Java's creator, James Gosling, says Microsoft could neutralize Java as a threat by producing its own modified version, closely tied to Windows, and using its vast distribution channel to flood the market with it. That undermines Java's independence from the underlying operating system, its key selling point.

 The Java testimony is important because the software poses a threat to the Windows platform, and it is illegal to use a monopoly -- even one legally won -- to stop a competitor. In his testimony, Dr. Gosling says that "Microsoft employees have acknowledged to me that unilaterally extending the Java language destroys the cross-platform capability of Java technology." He says that "if Microsoft successfully fragments the Java technology ... any threat that the Java technology poses to Microsoft's dominant Windows operating system will be neutralized."

 Internal Documents

 The government is expected to introduce internal Microsoft documents -- some of them already aired in a separate, private suit brought by Sun -- suggesting Microsoft sought to "pollute" Java to erode its effectiveness. Typical of these is a memo from John Ludwig, Microsoft vice president in charge of Java development. "Subversion has always been our best tactic," he says. "Subversion is almost invariably a better tactic than a frontal assault [because] it leaves the competition confused, they don't know what to shoot at anymore."

 In a statement, Microsoft parried Dr. Gosling's charges, saying that Microsoft supports cross-platform Java applications on Windows and that he "fails to mention that Microsoft's Java products have been consistently acknowledged as superior to Sun's."

 Microsoft added that "Java has failed to deliver on Sun's promise and hype because of the limitations of the technology -- not because of anything Microsoft has done." In Sun's private suit, in federal court in San Jose, Calif., a judge issued a preliminary ruling last month that Microsoft violated its licensing contract terms with Sun and may have violated unfair-competition laws. The matter is scheduled to go to trial next year.

 -- Keith Perine and David Bank contributed to this article. 

December 9, 1998

 Internet Expert Faults Microsoft For Definition of Operating System

 By KEITH PERINE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- An Internet pioneer challenged Microsoft Corp.'s expansive definition of a computer operating system, but conceded under cross-examination in the software giant's antitrust trial that he knows little about the inner workings of Windows.

 Returning to a core issue in the landmark case, University of Pennsylvania telecommunications Prof. David Farber told U.S. District Judge Thomas Penfield Jackson that an operating system is software that simply controls program execution and provides other "low-level services," such as allocating resources among components.

 In written testimony, he has told the court that it is technically unnecessary for Microsoft to bundle its Internet Explorer Web-browsing software with Windows, and that bundling the browser with the operating system could be detrimental to computer makers, software developers and consumers. Microsoft countered that "no operating system commercially available in today's market" matches Mr. Farber's "ivory-tower definition."

 Stephen Holley, Microsoft's attorney, pressed these points again Tuesday, suggesting Mr. Farber's views were "extreme." He spent much of the day picking apart Mr. Farber's testimony, and got the government's third expert witness in the trial to concede he isn't familiar enough with the "source code" for Windows to be able to say which data files belonged exclusively to Microsoft's browser, and which were part of Windows.

 At one point, Judge Jackson began questioning the witness, suggesting that he was trying to parse the difference himself. The distinction is important because of the government's claim that Explorer is a separate product that was illegally tied to Windows to thwart competition.

 The judge asked if he understood Mr. Farber's definition of an operating system as "that which has to be on and running with everything." Mr. Farber acknowledged that bare-bones definition.

    Mr. Holley played several excerpts from the    deposition of a Microsoft engineer, who    described some of the shared functions of data    files used by Internet Explorer. He also    displayed a large board listing 13 data files and    asked Mr. Farber which ones could safely be removed, presumably along with Internet Explorer, without damaging the Windows 98 operating system.

 Mr. Farber said that whether a data file is used by a Web browser "has nothing to do with whether it can be removed, because it's not part of the Web browser software."

December 16, 1998

Intuit Will Allege That Microsoft Bullied It Into Dropping Netscape

 By JOHN R. WILKE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- Intuit Corp.'s chief executive officer will allege that Microsoft Corp. forced it to dump a competitor's software from its best-selling personal-finance programs in exchange for a valuable link in Windows, according to an Intuit insider familiar with the company's testimony in Microsoft's antitrust trial.

 The charge will likely be used by the government to support its charge that the software giant used its Windows operating system monopoly to favor its own partners, and gain a choke hold on Internet access. Intuit's chief executive, William Harris, will testify for the government on Jan. 4.

 Testimony by Disney

 Similar charges were leveled in evidence presented in U.S. District Court here Tuesday by a Walt Disney Co. executive.

 Steve Wadsworth, an executive in Disney's Internet unit, said in an e-mail message that his company "got roughed up by the 1,000-pound gorilla of the industry." Disney got an online link in Windows only after agreeing to drop Netscape Communications Corp. and create entertainment that couldn't be viewed by Netscape users.

 Mr. Wadsworth, in a videotaped deposition, said Disney wanted to create an Internet channel for a Netscape site but decided not to because of the dominance of Windows. "I felt like these guys had all the cards," he said. The charges of exclusionary contracts imposed on companies such as Disney and Intuit are a key element of the Justice Department's antitrust case.

 Intuit, of Mountain View, Calif., is one of the few companies to battle Microsoft directly and win; its flagship Quicken software still has a big lead over Microsoft Money. But Intuit executives feared that Microsoft would put financial-services software directly into Windows, as the company later did with its Internet software, triggering the antitrust case.

 Microsoft Had a Plan

 Indeed, an Intuit insider says, Microsoft had a plan, called WinATM, to do just that, adding features that would allow Windows users to pay bills, send electronic payments and balance checkbooks, targeting Quicken. Partly because of Intuit's fear that Microsoft could use Windows against it, the Intuit insider said, Intuit agreed to a $1.5 billion buyout by Microsoft in 1994. Within months, Microsoft abandoned the deal after the Justice Department raised questions about it. Two years later, however, Intuit again struck a deal with Microsoft, this time to use Microsoft's Internet software instead of Netscape in its online products. That agreement also called for Intuit to create services that couldn't be viewed by Netscape users.

 The government alleges that these exclusive contracts, and a similar incident with America Online Inc., were intended to hurt a potential challenger, Netscape's popular Navigator Web browser.

 A Microsoft lawyer, John Warden, said on the courthouse steps Tuesday that "once again, hard-nosed business negotiations are being presented as anticompetitive" by the government. He rejected the claim that Microsoft is a monopoly, and said it should have the right to control which online links it puts on the Windows screen. "Every business has a monopoly on its own product -- Coca-Cola has a monopoly on a Coke bottle, and if they want to put advertising on it, they are free to do so," Mr. Warden said.

 As for the expected Intuit allegations, a Microsoft spokesman said Intuit chose Microsoft over Netscape because Microsoft's technology was better suited to its needs.

 'Better Overall Package'

 "We competed with Netscape for a partnership with Intuit, and we won because of our technology and because we offered a better overall package," the spokesman said. He said Microsoft will present internal Intuit documents showing the company preferred Microsoft's modular approach, which allowed Intuit to join Microsoft's Internet browsing software seamlessly with its own products.

 Intuit executives acknowledge that Microsoft won technical evaluations over Netscape, but said they preferred not to work with Microsoft because it was a competitor and Intuit had a longstanding partnership with Netscape. They also feared that if Microsoft were able to crush Netscape and control access to the Internet, its power over rivals would rise.

 The government Tuesday also played more portions of Microsoft Chairman Bill Gates's videotaped testimony. Mr. Gates was confronted with a memo from one of his top executives saying that a "hit team" should be sent to International Business Machines Corp. to "apply some pressure" and stop it from supporting Lotus Development Corp.'s rival Notes software. Mr. Gates countered that the "hit team" simply referred to salesmen; he didn't directly respond to questions about pressuring IBM.

 The excerpt was presented to support the government's argument that Microsoft unfairly uses monopoly power over PC makers.

 Agreements Are Common

 Microsoft said that its agreements with Disney and other Internet partners are common and entirely lawful cross-promotional agreements. They were modified in March after the government questioned them; Microsoft has since said that the deals didn't drive much Internet traffic.

 Separately, Microsoft lost a ruling Tuesday in federal appeals court in Boston over its attempts to force two professors to turn over notes from interviews with Netscape executives. David Yoffie of Harvard Business School and Michael Cusumano of the Massachusetts Institute of Technology wrote "Competing on Internet Time: Lessons from Netscape and Its Battle with Microsoft."

 Microsoft wanted to show that Netscape's problems stemmed from its own mistakes. But the appeals court, in a strongly worded decision, said that academic research deserved legal protection. Microsoft said it hasn't decided whether to appeal.

 -- David Bank in San Francisco contributed to this article. 

January 5, 1999

 Microsoft Lawyer Raises the Specter Of Federal Regulation of Software

 By JOHN R. WILKE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- Microsoft Corp.'s lawyer raised the specter of heavy-handed federal regulation of the software industry if the government wins its antitrust case and seeks limits on features Microsoft may add to its dominant Windows operating system.

 The warning came in response to testimony by the government's latest witness, William Harris, chief executive of software maker Intuit Inc., on what has emerged as perhaps the most volatile and difficult issue in the case: how to rein in the software giant if it is ultimately found to have violated the law. Any such remedy ordered by the court is of vast importance to the software industry and the evolution of the Internet.

 Mr. Harris, the 11th witness to appear against Microsoft, took the stand in U.S. District Court here Monday as the landmark trial resumed after a holiday recess. He said there "is a role for someone, perhaps the court," to limit the scope of Windows, which he and other witnesses paint as a weapon Microsoft uses against competitors. Microsoft's decision to add Internet features to Windows, undercutting rival Netscape Communications Corp., triggered the case, which was filed in May by the Justice Department and 20 states.

 John Warden, Microsoft's lead lawyer in the case, suggested that any court-imposed definition of which features may go into Windows would inevitably create a "national operating-system commission" that would halt improvements to Windows and hurt consumers. If a court had frozen new features in Microsoft operating software a decade ago, he suggested, people might still be using MS-DOS that was based on complicated computer commands. "That would be bad for consumers, wouldn't it?" Mr. Warden said.

 But Mr. Harris didn't give any ground. "To the extent the operating system is an essential service that doesn't have effective competition, such market power should not be used to leverage into other markets," he said. He also implied that Microsoft two years ago pressured a major PC maker, Compaq Computer Corp., to carry Microsoft's Money software over Intuit's Quicken personal-finance software. But he didn't offer details, and Mr. Warden shot back that "both sides were simply competing" for Compaq's business.

 The government hasn't introduced specific evidence to suggest that Compaq was pressured by Microsoft to break its contract to carry Quicken, and Compaq is expected to testify on Microsoft's behalf later in the trial. Indeed, few PC makers, which must have access to Windows to stay in business, have been willing to testify for the government.

 Mr. Warden's cross-examination of Mr. Harris is expected to wrap up as early as Wednesday, quickening the pace of the trial and clearing the way for the government's final witness, Massachusetts Institute of Technology economist Franklin Fisher. He is expected to testify on the scope and power of Microsoft's dominance of operating software to establish that the company is a monopoly under antitrust law.

 Mr. Fisher also will discuss a "barrier to entry" in the Windows market because of the thousands of programs written to run on the operating system. Competitors have a tough time duplicating the applications. He also will testify on his analysis of a database of pricing data the government obtained from Microsoft.

 In response to Mr. Fisher's written testimony, which will be released at 9 a.m. Tuesday, Microsoft objected to his conclusions. In a statement, the company said that his views contradict the positions he took when, and after, he was chief economic witness for International Business Machines Corp. during its antitrust trial.

 "Not since Judge Robert Bork, who abandoned his long-held views on antitrust when hired last year by Netscape, has the world of antitrust law and economics seen a more dramatic ideological reversal," Microsoft said. It referred to Mr. Fisher's 1983 book "Folded, Spindled and Mutilated: Economic Analysis and U.S. v. IBM."

 -- Keith Perine contributed to this article. 

January 6, 1999

 Final Government Witness Testifies Against Microsoft in Antitrust Trial

 By JOHN R. WILKE and KEITH PERINE  Staff Reporters of THE WALL STREET JOURNAL

 WASHINGTON -- Microsoft Corp. is a monopolist and an economic predator that snuffs out innovation and sacrifices short-term profit to protect the dominance of its Windows product, the government's final witness in the Microsoft antitrust trial testified.

 Franklin Fisher, a Massachusetts Institute of Technology professor, said Microsoft repeatedly used Windows to thwart rival technologies, especially software used to browse the Internet or to write Web programs. "Microsoft has engaged in anticompetitive conduct that has no compelling economic justification but for its effect of restricting competition," he testified.

 Dr. Fisher is expected to be vigorously cross-examined by Microsoft's lawyers. That process began with questions about his data and suggestions that he has significantly changed his views since the 1970s, when he served as the top economic witness for International Business Machines Corp. during its antitrust battle with the Justice Department.

 The government also introduced into evidence internal Microsoft memos and documents to bolster the U.S. case. One of those documents, prepared for a top-level 1995 strategy session concerning the Internet, warns that "a nightmare scenario" could arise in which the Internet becomes "operating-system neutral" and a PC maker brings out a $500 machine to surf the Internet. If that happens, it adds, "say good-bye to Windows."

 Another internal Microsoft memo entered into evidence counters Microsoft's defense against charges that it tried to Balkanize the rival Java software language. "Subversion has always been our best tactic," states the 1996 e-mail circulated to top Microsoft executives. "Subversion is almost always a better tactic than a frontal assault. It leaves the competition confused, they don't know what to shoot at anymore."

 Earlier Tuesday, William Harris, chief executive officer of software maker Intuit Inc., told the court that regardless of his company's agreement with Microsoft, Intuit would likely have chosen Microsoft's Internet Explorer browser over Netscape Communications Corp.'s Navigator browser. Explorer, he said, was a technically superior product.

 The admission undercut the government's suggestion that Intuit went with Microsoft because it could offer a valuable link to Windows, something that Netscape couldn't match.

 Nonetheless, Mr. Harris said Intuit would have preferred to bundle both Explorer and Navigator with its Quicken financial-services software because of its existing ties to Netscape and Navigator's popularity among computer users.

 In videotaped excerpts of a deposition shown by the government, Microsoft Chairman Bill Gates denied specific knowledge of the details of the agreement between the two companies.

 Mr. Gates's testimony contradicted Mr. Harris. The Intuit chief had testified that Microsoft's lead negotiator in the deal, Will Poole, told Mr. Harris that Mr. Gates stipulated that the agreement must have a one-year duration and that any Internet content provider must be prohibited from working with Netscape.

 In an unusual incident, Mr. Poole, the Microsoft executive in charge of the business relationship with Intuit, approached Mr. Harris during a courtroom break. A court officer said the incident violated court rules.

 Later, on the courthouse steps, Mr. Harris said his company was participating in the trial "not as a victim but as an observer with profound concern about the future of computing."

 In the cross-examination of Dr. Fisher, Microsoft attorney Michael Lacovara disputed Mr. Fisher's use of data provided by a market-research firm to measure Microsoft's market share for its Web browser. The firm tallies visits to Web sites based on computer users viewing of advertisements placed on those sites.

 Under questioning from Mr. Lacovara, Mr. Fisher acknowledged that such data didn't include visits to Web sites without advertising or corporate intranet sites; Mr. Lacovara sought to show that the data were significantly flawed.

 In a statement, Microsoft said that "Professor Fisher's economic theories conflict with the realities of America's competitive and dynamic software industry" and that his testimony is "littered with errors."

 Claiming that Microsoft is a monopoly ignores the rise of the Linux and Apple Computer Inc. operating systems, said Microsoft, noting that Apple has been building market share.

 The court might be closed for some of Dr. Fisher's testimony in the next few days, when he will be cross-examined on his analysis of Microsoft's internal pricing data, which the company says must be protected. The plan drew protests from news organizations, which were expected to seek to open the proceeding.

January 8, 1999

 Witness Attacks Microsoft's 'World' Of Operating-System Dominance

 By MARK BOSLET and KEITH PERINE  Staff Reporters of THE WALL STREET JOURNAL

 WASHINGTON -- An attorney for Microsoft Corp. sparred with the government's final witness in the software giant's antitrust trial over testimony that Microsoft acted illegally to crush its business rivals.

 Franklin M. Fisher, a Massachusetts Institute of Technology economist who has so far responded coolly to repeated challenges by Microsoft attorney Michael Lacovara, raised his voice Thursday after he was asked whether it was simply more efficient for personal-computer makers if Microsoft provides them with most of the software they need, because they would enjoy a reduced cost for testing and supporting software.

 "We're going to live in a Microsoft world," Dr. Fisher said. "It may be a nice world, but it is not a competitive world.

 "Having choice is what competition is all about ... [and consumers] do not have real choice of browser," he testified, drawing a hypothetical example from the early days of the auto industry. "If Henry Ford had a monopoly, we'd all be driving black cars."

 Microsoft has criticized Dr. Fisher for taking his analysis from court records the government has submitted in the case rather than from data he dug up independently. He is simply an "echo chamber" for the government's case, Microsoft spokesman Mark Murray offered outside of the courtroom.

 Tension was high in the courtroom as Mr. Lacovara, who again argued that Microsoft's integration of its Explorer Internet browser with Windows helps consumers, tried to find cracks in Dr. Fisher's analysis.

 Mr. Lacovara suggested that Microsoft could distribute Internet Explorer free of charge because the potential revenue it lost was offset by earnings gained from other Microsoft products supported by Internet Explorer and from the growth of Internet advertising.

 But Dr. Fisher countered that Microsoft's internal documents supported his position that Microsoft was entirely motivated by its desire to "protect the desktop." He said Mr. Lacovara's depiction of Microsoft's business strategy "seems to have been invented in the middle of this trial."

 But Mr. Lacovara argued the business justification was real. Microsoft gets $15 million a year from each of the search-engine companies with a position on its MSN Web page, the attorney said, and a large percentage of consumers who go to MSN use Explorer as their browser.

January 12, 1999

 Microsoft Goes on Offense In U.S.'s Antitrust Case

 By JOHN R. WILKE and KEITH PERINE  Staff Reporters of THE WALL STREET JOURNAL

 WASHINGTON -- Microsoft Corp. went on the offense with a broad attack on the government's antitrust case, arguing that the company's dominance doesn't add up to monopoly because it could be eclipsed at any time.

 In written testimony prepared for the trial, Richard Schmalansee, dean of the Massachusetts Institute of Technology's Sloan School and a former White House economist, stated that even a company with Microsoft's high market share can't be tagged a monopoly "in dynamically competitive markets ... especially those involving intellectual capital." The testimony of Dr. Schmalansee, Microsoft's star economic witness, was unsealed late Monday.

 His testimony is the first shot fired in Microsoft's defense, which is expected to open Tuesday after the Justice Department finishes presenting its case. During 10 weeks of testimony, the Justice Department's lead attorney, David Boies, hammered home images of Microsoft and its chairman, Bill Gates, as predatory monopolists bent on eliminating competition.

 Many Rivals

 Now it's Microsoft's turn. After Dr. Schmalansee, Microsoft will call on top executives to rebut the government's charges and depict for Judge Thomas Penfield Jackson a quickly changing and competitive industry in which the edge Microsoft now enjoys is fleeting.

 "No one who has visited Microsoft's campus ... talked to its executives or studied the history of the microcomputer software industry could possibly conclude that Microsoft enjoys the quiet life of a monopolist," Dr. Schmalansee testified. "Microsoft is running very hard to avoid being overtaken by its rivals, of which there are many."

 Microsoft can't raise prices as a monopolist might, Dr. Schmalansee wrote, because the software market is intensely competitive. Some competition comes from Microsoft's own products, such as the previously installed Windows programs and pirated copies of its software, while another threat comes from the rise of alternative operating systems such as Linux and Apple Computer Inc.'s Macintosh software, Dr. Schmalansee testified.

 Franklin Fisher, who was the government's final witness -- and Dr. Schmalansee's professor years ago -- called the threat of other operating-system competition "a joke," according to people close to the case.

 Contracts as Rewards

 Dr. Fisher, also of MIT, told the court Monday that Microsoft uses its Windows license contracts to reward computer makers who align themselves with its strategic interests, locking up the most powerful distribution channel and erecting a barrier that keeps other companies from entering the operating-system business.

 Judge Jackson closed the courtroom for much of Dr. Fisher's testimony yesterday, citing requests by Microsoft and several personal-computer makers to keep the contract information secret. Early in the day, he rejected a motion by news organizations, including The Wall Street Journal, to keep the proceedings open, but said he would release a partial transcript.

 Judge Jackson said the release of the pricing data, drawn from Microsoft's internal price database, would lead to "clearly defined and fairly serious injury" to PC makers if disclosed. News reports today said Dr. Fisher would tell the court that Microsoft's prices have risen and that it is giving some PC makers far better prices for Windows than others, which Dr. Fisher cites as evidence of monopoly power.

 Compaq Computer Corp. and Dell Computer Corp. were the biggest beneficiaries of Microsoft's practices, paying lower Windows prices than their rivals. Dr. Fisher said such favoritism rewards PC makers "for cooperation in a system that reinforces Microsoft's later revenues and barriers to entry."

 Microsoft countered in a statement released Monday that variations in the royalties paid by the largest PC makers "relate to their volume of Windows shipments and other normal business factors, not favoritism as the government alleges." If Windows were truly a monopoly, the statement said, "Microsoft would set a high price and insist that everyone pay it."

January 13, 1999

 Testimony Against Microsoft Concludes in Antitrust Case

 By JOHN R. WILKE and KEITH PERINE  Staff Reporters of THE WALL STREET JOURNAL

 WASHINGTON -- Testimony against Microsoft Corp. drew to a close after nearly 12 weeks of trial, with Justice Department antitrust chief Joel Klein declaring that the government had presented clear evidence of "predation, exclusion and coercion" by the software giant.

 Speaking on the courthouse steps, Microsoft general counsel William Neukom countered Mr. Klein, saying that "the curtain is coming down on a feeble case" that has failed to prove consumers were harmed by Microsoft's competitive tactics.

 Microsoft is expected Wednesday to file a motion to dismiss the charges outright after the government formally rests its case, but Judge Thomas Penfield Jackson will likely reject such a motion. The nonjury trial in U.S. District Court here is then expected to continue at least through February as Microsoft puts on its own experts, executives and economists to rebut the U.S. charges.

 The government's final witness, Franklin Fisher, an economics professor at the Massachusetts Institute of Technology, told the court Tuesday that he couldn't be certain that consumers had yet been harmed by Microsoft's alleged anticompetitive tactics.

 When a dominant company launches a predatory-pricing campaign, he said, "while the campaign is going on, consumers are getting a better deal." The government alleges that Microsoft's decision to give away Internet browser software bundled with its dominant Windows operating system amounted to predatory pricing.

 Dr. Fisher also suggested that Microsoft is a patient monopolist, not charging consumers as much as it could in exchange for profits in other markets or to preserve its dominance. "Microsoft is not maximizing its profits in the price it sets for Windows," he told the court. Instead, it "takes some profit ... in a form of protection of its monopoly."

 'Delayed Gratification'

 Judge Jackson then asked Dr. Fisher if what he was explaining was something like "a concept of delayed gratification, in anticipation of greater profits in the future. As more and more people become interested in using PCs, they will buy PCs so long as the overall cost is something they can afford."

 "That's entirely possible, your honor," Dr. Fisher answered.

 Dr. Fisher said that in its attack on Internet rival Netscape Communications Corp., Java software from Sun Microsystems Inc. and Apple Computer Inc.'s multimedia software, Microsoft was trying to protect itself from technologies that could erode the power of Windows. The Internet, in particular, represented a "paradigm shift" that threatened Windows, and that's why Microsoft struck back at Netscape, he said.

 With Richard Schmalensee, Microsoft's first witness, looking on from the front row of the courtroom, the silver-haired professor wrote equations on an easel before the judge, trying to show a mathematical formula he used to explain part of Microsoft's pricing strategy. Dr. Schmalensee, who was Dr. Fisher's student many years ago, will begin trying to pick apart his former professor's testimony Wednesday.

 In written testimony submitted to the court, Dr. Schmalensee figured that Microsoft could be charging some 16 times what it is actually getting for Windows, given the strong demand for PCs. That's why, he said, Microsoft is pricing its products low and rapidly innovating -- in short, acting as if it faces "significant competition from numerous sources."

 Proving a Monopoly

 Stephen Houck, lead counsel for the 19 states that joined the Justice Department in filing the Microsoft case in May, said outside the courthouse that Dr. Schmalensee is "perhaps one of the few people in the country who refuses to concede that Microsoft has a monopoly." The government must prove that Microsoft is a monopoly to make many of its other charges stick.

 Microsoft's Mr. Neukom said Dr. Fisher's statement that he couldn't be certain consumers were being harmed showed that the case can't be proved under antitrust law. Dr. Fisher, he contended, is saying that "there may come a day when Microsoft may be in a position to perhaps consider doing something which might, in some circumstances, create some measure of harm to some consumers." That, he said, "is raw speculation."

 In its defense, Microsoft is expected to bring nine company executives to the stand, including Paul Maritz, a group vice president and the most-senior Microsoft executive scheduled to testify, and James Allchin, another vice president. Both men helped to shape Microsoft's strategy of using its dominant Windows program as leverage to advance its other interests, and wrote many of the e-mails that have become the core of the government's evidence. Bill Gates, Microsoft's chairman, is not expected to appear.

January 14, 1999

 Judge Rejects Second Motion By Microsoft to Dismiss Case

 By JOHN R. WILKE and KEITH PERINE  Staff Reporters of THE WALL STREET JOURNAL

 WASHINGTON -- U.S. District Judge Thomas Penfield Jackson rejected a second Microsoft Corp. motion to dismiss the antitrust case against it, moments after lawyers for the Justice Department and 19 states rested their case against the software giant.

 Microsoft's first witness took the stand immediately after the judge's ruling, the first of 12 experts and executives it has called to challenge the government's charges that it engaged in a pattern of predatory acts to protect and expand its Windows monopoly.

 "It's clear that the judge wants to hear the rest of the evidence," a Microsoft spokesman said. "The motion to dismiss the case was a stake in the ground to show how weak the government's case is, and we were ready to proceed with the case," he said.

 In written testimony released earlier this week, Richard Schmalensee, dean of the Sloan School at the Massachusetts Institute of Technology, told the court that Microsoft didn't have a monopoly. As cross-examination began late Wednesday, the silver-haired economics professor refused even to concede that there is a definable market for operating systems.

 Sparring with special trial counsel David Boies, Dr. Schmalensee insisted that "it just doesn't make sense" to define a separate market for PC operating systems. Market definition -- often the decisive issue in antitrust cases -- is extremely difficult "in an industry like this, where the boundary is shifting" and the nature of competition changes, he testified.

 Dr. Schmalensee held his ground against Mr. Boies on the question of market definition, but was then pointedly questioned by the judge when his response appeared at odds with his stance in two other cases where he testified for Microsoft. He also may have given Mr. Boies ammunition by saying that Internet browsers and the Java software language should be considered threats to Windows when defining the relevant market. In order to make its monopolization case, the Justice Department must prove that Microsoft saw the browser and Java as a threat to the alleged monopoly.

 Mr. Boies and the witness also sparred on another key point, whether Microsoft currently faces any direct competition for Windows. Dr. Schmalensee cited Linux and the Be operating systems, but conceded under questioning that none provide significant competition right now. "But in a year or two that could change," he said.

 Under close questioning, Dr. Schmalensee later conceded that in sales to major PC makers, Microsoft had not had a significant operating-system competitor for 12 years.

 The final hours of government testimony, by MIT economist Franklin Fisher, revisited the question of consumer harm. On Tuesday, Dr. Fisher said that "on balance" consumers hadn't yet been harmed by Microsoft's actions, an admission that Microsoft cited as proof that the government's case was based on vague future harm and "raw speculation." Indeed, Dr. Fisher had said, some consumers might even benefit from low prices as a result of Microsoft's alleged predatory pricing of its Internet software.

 Wednesday, Mr. Boies asked his witness to restate the threats to consumers. They included limited customer choice, less innovation and higher prices for Windows than would be the case if the company had effective competition. Judge Jackson then intervened, asking if PC makers or Internet-service providers could be thought of as "consumers." The question could suggest that the judge takes a broader view of consumer harm than the Justice Department is taking.

 Last night, the government released hundreds of additional Microsoft documents for the trial record, and a final excerpt from the videotaped deposition of Microsoft Chairman Bill Gates taken last summer. Portions of the deposition have been used by the government to show that Mr. Gates's explanations of Microsoft business practices were often sharply at odds with internal company documents. In the newly released tape, Mr. Gates stubbornly refuses to be pinned down by Mr. Boies, and in one exchange denies receiving an e-mail message from a top lieutenant, Paul Maritz.

 The 1997 e-mail message to Mr. Gates goes to the heart of the government's case, discussing Microsoft's efforts to gain market share with Internet Explorer 4.0 software and the need to link it to Windows. "It seems clear that it will be very hard to increase browser market share on the merits of IE4 alone," Mr. Maritz writes. Microsoft must "leverage" Windows "to make people use IE instead of Navigator," made by rival Netscape Communications Corp.

 On the tape, Mr. Gates said he couldn't recall receiving the message.

January 15, 1999

 Economist Testifies Microsoft Confronts Myriad Threats to Its Windows Software

 By JOHN R. WILKE and KEITH PERINE  Staff Reporters of THE WALL STREET JOURNAL

 WASHINGTON -- Microsoft Corp. faces myriad threats to its Windows operating-system software, from a resurgent Apple Computer Inc. to 3Com Corp.'s popular PalmPilot handheld computer, an economist testified for the software giant in its antitrust trial.

 In his second day on the stand, Richard Schmalensee, dean of the Sloan School at the Massachusetts Institute of Technology, said Microsoft's Windows isn't a monopoly because rivals don't face a substantial barrier to entering its market. Microsoft must prove that crucial point in the historic case; the government asserts that the thousands of programs written for Windows provide a daunting barrier that reinforces Microsoft's dominance.

 In relentless cross-examination Thursday by the Justice Department's lead trial counsel, David Boies, Dr. Schmalensee conceded that none of these competitive threats yet amount to viable alternatives for use by major personal-computer makers on new machines.

 Using Witness's Writings

 Mr. Boies also repeatedly confronted the witness with his own writings, suggesting they were contradictory. For example, Dr. Schmalensee wrote in the June 1982 Harvard Law Review that "persistent excess profits provide a good indication of long-run power." In the trial, Microsoft has sought to play down the company's profitability, which is among the highest of any major company's.

 Mr. Schmalensee backpedaled from his earlier statement. "My immediate reaction is, 'What could I have been thinking,' " he told the court. "It does not provide a good indication of my present views."

 Mr. Boies also disclosed a memo from Microsoft Chairman Bill Gates that suggested a survey of independent software companies be skewed to favor the addition of Internet functions to Windows. "It would HELP ME IMMENSELY to have a survey showing that 90% of developers believe that putting [Internet] browser into [Windows] makes sense," Mr. Gates wrote. He cited the survey in his appearance at a Senate Judiciary Committee hearing last March.

 In a separate memo introduced into evidence, a Microsoft employee says that the survey is "not entirely unbiased" and recommends withholding the survey question from the press. In a third memo, a senior Microsoft executive, Nathan Myhrvold, describes how to manipulate the phrasing so that the survey results meet Mr. Gates's objective.

 Embarrassing Survey

 The government's evidence included an embarrassing description of a separate survey of software developers that wasn't presented at the Senate hearing. In that survey, a majority wanted to see legal action pursued against Microsoft, and 57% considered the Internet browser as separate from the operating system.

 A Microsoft spokesman called Mr. Boies's courtroom tactics a "complete red herring" that ignores the substance of Dr. Schmalensee's testimony. He denounced the "tiny guerrilla attack" that Mr. Boies unleashed on the witness for a "short-term 'gotcha.' "

 Separately, in Seattle, Microsoft was harshly criticized by a federal judge as "outrageously arrogant" for trying to deny possible court-ordered compensation or benefits for its many temporary workers, who sued the software maker in 1992. The judge gave Microsoft until Jan. 26 to, as he put it, "do the right thing." Microsoft denied any wrongdoing.

 -- Jim Carlton contributed to this article. 

January 20, 1999

 Witness Says Browser Is Integral To Windows Operating System

 By KEITH PERINE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- An economist testifying for Microsoft Corp. stuck to his assertion that the software giant's Internet browser is integral to its Windows operating systems, rather than a separate application.

 "I don't think one can reach the conclusion that there's separate products here," said Massachusetts Institute of Technology Prof. Richard Schmalensee.

 Whether the browser is technologically essential to Windows, as Microsoft contends, or is "welded" to Windows to forestall competition, as the government argues, is a central question in the historic antitrust trial, now entering its fourth month in U.S. District Court here.

 Dr. Schmalensee, however, acknowledged Microsoft knew its decision to integrate its Internet Explorer browser and Windows would make life difficult for browser rival Netscape Communications Corp.

 Lead government attorney David Boies said another MIT professor had testified in a deposition that the browser was a software application and not technically part of the operating system. Computer science Prof. Michael Dertouzos had at one time been scheduled to testify as an expert witness for Microsoft.

 Mr. Boies also pointed to a Microsoft survey of software developers in which 57% of the respondents said the browser was a separate application.

 Dr. Schmalensee said "barriers to entry" into the operating system market were low enough to allow for significant competition for Windows. But the government argues a self-reinforcing "applications barrier to entry" exists in which the wide use of Windows leads most software developers to write applications for it rather than competing operating systems.

 Under questioning Dr. Schmalensee agreed the "rich set of applications" written for Windows gives it a "substantial advantage" over most other operating systems.

January 21, 1999

 Microsoft Witness Says Huge Profits Aren't Indicative of Monopoly Status

 By JOHN R. WILKE  Staff Reporter of THE WALL STREET JOURNAL

 WASHINGTON -- Microsoft Corp.'s lead defense witness in the company's antitrust trial told the court that the company's huge profits for the latest quarter don't indicate it is a monopoly.

 Microsoft's net income soared 75%, to $1.98 billion, for the fiscal second quarter ended Dec. 31, surprising investors and lifting its stock sharply. In Nasdaq Stock Market trading Wednesday, it rose $7 to $162.625. Microsoft's net profit margin rose to 40%, making it one of the most profitable major companies in any business.

 "You can't infer monopoly power from quarterly profits," said Richard Schmalensee, dean of the Sloan School at the Massachusetts Institute of Technology. He called the profit gains short-term. He also said Microsoft doesn't keep track of the profitability of Windows software.

 "You mean Microsoft does not have any records that show how profitable its operating system is?" asked David Boies, the government's lead trial counsel.

 "They record operating-system sales by hand on sheets of paper," the witness answered, surprising many in the courtroom. "Microsoft's internal accounting systems do not rise to the level you would expect from a company that is as successful as it is."

 The tense exchange came near the end of Dr. Schmalensee's three-day cross-examination. The Justice Department and 19 states alleged in a suit filed in May that Microsoft tried illegally to protect and expand a monopoly in operating-system software.

 Dr. Schmalensee argued that the software industry is "different" from other industries and that high returns to investors are common. Prodded by U.S. District Judge Thomas Penfield Jackson, who is hearing the nonjury trial, the witness likened software to the book, film or pharmaceuticals industries, with high intellectual-property content.

 He noted that "a valuable piece of intellectual property ... can indeed yield a long string of high profits." In software, Dr. Schmalensee later added, "high returns are an essential part of the process ... because most firms that try to be the next Microsoft fail."

 Mr. Boies and the witness also clashed over restrictions Microsoft placed on PC makers two years ago, limiting their ability to customize the first screen customers see when they turn the computer on. These "boot-up" restrictions are a major issue in the government's case, and Mr. Boies used them Wednesday to show that large PC makers have no choice but to accept Microsoft's restrictions because they must have Windows.

 Mr. Boies suggested that in a competitive market, customers could go elsewhere if relations with a supplier go sour.

 "Does a [PC maker] have anyplace else to go, as a practical matter?" Dr. Schmalensee then conceded, "in the short run, the answer is no."

 Mr. Boies then cited an angry letter to Microsoft from Hewlett-Packard Co., a major PC maker. It complains about being forced to follow Microsoft's "edicts" and says "from a consumer perspective, we are hurting our industry and our customers." The screen restrictions imposed by Microsoft were intended to gain a greater share of the market for Internet software and services, according a memo written at the time by Microsoft Chairman Bill Gates, Mr. Boies said.

 The changes proved unpopular. "If we had a choice of another supplier, based on your actions in this area, you would not be our supplier of choice," Hewlett-Packard's letter to Microsoft said.

January 22, 1999

 Microsoft Trial Judge Questions Claim Competition Restrains Company's Prices

 By JOHN R. WILKE and KEITH PERINE  Staff Reporters of THE WALL STREET JOURNAL

 WASHINGTON -- The federal judge in Microsoft Corp.'s antitrust trial challenged an economist's claim that competition restrains the company's prices, and at one point likened prices for Windows to cigarettes priced low by a company seeking to expand its market share.

 Judge Thomas Penfield Jackson's questions came in response to testimony by Microsoft's lead defense witness, Richard Schmalensee, that the company keeps the price of Windows software low because it faces competition and isn't a monopoly. "Why must you always assume that a monopolist maximizes the price?" the judge interjected.

 "It seems to me that you can think of reasons why the monopolist wouldn't maximize the price in quest of a larger glory at some later time," Judge Jackson said. The question echoed a key government claim: that Microsoft's alleged effort to dominate Internet software could bring even greater profits in the future as online commerce grows.

 The judge then cited the example of the cigarette maker, to which the witness replied that "Microsoft wishes Windows were that addictive," bringing laughter in the courtroom. But the judge later resumed his tough questioning, suggesting he was skeptical of another key argument: that Microsoft didn't muscle rivals out of distribution channels.

 While it is risky to read much into a judge's questions during a trial, his remarks Thursday suggest he may not be convinced by key points made by Dr. Schmalensee, who is dean of the Massachusetts Institute of Technology's Sloan School of Management.

 Over a week of testimony, Dr. Schmalensee maintained that Microsoft doesn't have monopoly power in the PC operating-system market, where its Windows software is installed in some 90% of new PCs. Microsoft faces numerous competitors and is constantly innovating and improving, he told the court. And the company doesn't price like a monopolist, he said, keeping prices far lower than what it could charge if it were truly a monopolist.

 Indeed, he said Thursday, Microsoft could charge $900 to as much as $2,000 per copy of Windows if it were a monopoly. The company currently charges closer to $50 a copy in volume sales to PC makers, and about $89 at retail. Microsoft's prices have remained roughly stable over time, and have declined on a "quality-adjusted basis," accounting for the many valuable features added to Windows over the years, he testified.

 The trial will resume Monday with a closed session on pricing. In such sessions, the government has tried to show that while Microsoft has raised prices to PC makers overall, the company awards lower prices to firms that agree to go along with its strategy and technology. This is further evidence of monopoly power, the government says.

 Outside the courthouse, Microsoft's general counsel, William Neukom, assailed the government's claims. Microsoft's prices "are going down dramatically as the quality is going up, and that's all good for consumers," he said.

